
 

06-CV-1443L (LSPx) Calderon v. Vista 6

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

FRANK RAPPA   

Student Number ##### 

ASSISTANT CITY ATTORNEY 

CITY OF VISTA 

600 Eucalyptus Avenue 

Vista CA ##### 

Tel.: ###.###-####;  Fax: ###.###-#### 

 
**For reference here is a link to a copy of Opponents' Complaint 
and relevant portions of the challenged Ordinance:  
[link] www.box.net/shared/oun6a236ur88rxozelib  

 

 

 

 

ATTORNEYS FOR DEFENDANT CITY OF VISTA 

  

 

UNITED STATES DISTRICT COURT 

 

SOUTHERN DISTRICT OF CALIFORNIA 

 

  
VIRGINIA CALDERON, et al.,  ) No. 06-CV-1443L (LSPx) 

       ) Judge: Lorenz (Dept. 9) 

    Plaintiffs, ) 

 v.     ) MEMORANDUM OF   

      ) POINTS AND AUTHORITIES 

CITY OF VISTA,     ) IN OPPOSITION TO PLAINTIFFS’ 

      ) APPLICATION FOR A  

    Defendants, ) TEMPORARY RESTRAINING ORDER 

____________________________________)  
 

  

INTRODUCTION 

Plaintiffs VIRGINIA CALDERON, ASUNCION HERNANDEZ, and RAYMUNDO 

SERRANO, seek a temporary restraining order, pursuant to Fed. R. Civ. P. 56(b), restraining 

Defendant CITY OF VISTA (“City”) from implementing and enforcing Ordinance No. 2006-9 

(“Ordinance”), Chapter 5.90 of the Vista Municipal Code (adopted by the City of Vista on June 

27, 2006, with an effective date of July 28, 2006), in order to preserve the status quo pending 

hearing on a motion for preliminary injunction.   

The Plaintiffs claim that the Ordinance imposes an unconstitutional prior restraint on 

protected speech because it does not set an effective time limit for issuance of the permit, 

delegates unbridled discretion to the responsible department, and negates meaningful judicial 

review.  The Plaintiffs further claim that the Ordinance is an unconstitutional regulation of 
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commercial speech in that it does not directly and materially advance the City’s substantial 

interest.   

 Defendant CITY OF VISTA submits this Memorandum of Points and Authorities in 

opposition to the Plaintiffs’ application for a temporary restraining order. 

 

FACTS: 

The Ordinance was adopted by the City of Vista on June 27, 2006, and will go into effect 

on July 28, 2006.  The Ordinance regulates the hiring of day laborers, requiring anyone intending 

to hire day laborers within the city limits of Vista from “uncontrolled locations” for “day labor 

employment” to obtain a permit from the city; provide hired day laborers with “term sheets,” 

which provide the day labor with the name, address, and phone number of the employer, the name 

and signature of the person who made the offer of day labor employment, the name of the day 

laborer, the type of work to be performed, the hourly rate of pay, hours to be worked, the address 

of each work site, and whether the day laborer, upon concluding work, will be transported to the 

original location at which an offer of work was made or if the day laborer will be required to make 

personal arrangements for transportation from the work site; and display a “registration certificate” 

in the window of the vehicle used to transport hired day labors to the work site. 

“Day labor employment” means employment satisfying each of the following 

characteristics: (1) the initial employment offer occurs at an uncontrolled location; (2) promptly or 

shortly after the employment offer is made the employer directly or through an agent transports 

the employee from the uncontrolled location to a different location where the employee will work; 

and (3) the duration of employment does not exceed two days.  Any offer of employment 

satisfying clauses (1) and (2) is presumed to be for two days or less.  The presumption may be 

rebutted by presenting evidence of a written employment contract for a period of three or more 

days. Section 5.90.010. 

“Uncontrolled location” means all locations except: (1) a property owned, rented or 

otherwise controlled by the employer; or (2) a property where the employer’ serves as a contractor 
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or subcontractor, provided that any work offer made by the employer or an agent is for work at 

that property. Section 5.90.010. 

An employer applying for a permit must provide her name, address, and telephone number; 

the names and addresses of all persons authorized to act as the employer’s agents for purposes of 

making offers of day labor employment; such information as the responsible department deems 

necessary to determine whether or not the employer requires a city business license; and such 

other information if any as deemed relevant by the responsible department. Section 5.90.040(A).  

And within two business days of receiving a complete registration the responsible department 

shall issue a registration certificate. Section 5.90.040(E). 

Plaintiff Virginia Calderon has in the past and intends, once the Ordinance goes into effect, 

to make offers of “day labor employment” without first obtaining a permit from the City and be in 

violation of the Ordinance.  Violation of any provision of the Ordinance constitutes a 

misdemeanor punishable by imprisonment not exceeding six months or by fine not exceeding one 

thousand dollars, inclusively. Section 5.90.100. 

 

ARGUMENT 

I.  STANDARD FOR ISSUING A TEMPORARY RESTRAINING ORDER. 

A temporary restraining order is an extraordinary remedy in equity.  They are potentially 

extremely powerful in that they may be issued without a full hearing of the facts and are 

enforceable through the contempt power of the court. Dan B. Dobbs, Law of Remedies, §2.9(1), at 

223 (2d ed 1993).  Like a preliminary injunction, a temporary restraining order cannot be used as a 

preliminary adjudication on the merits.  Rather, it is a device for preserving the status quo – that is 

the last actual, peaceable uncontested status which preceded the pending controversy – pending a 

final hearing on the merits. Sierra On-Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1422 

(9th Cir. 1984).  The movant bears the difficult burden of persuasion. Mazurek v. Armstrong, 520 

U.S. 968, 972 (1997) (per curiam).   

The standard for obtaining a temporary restraining order with notice is the same as the 

standard for obtaining a preliminary injunction. Los Angeles Unified School Dist. v. U.S. Dist Ct., 
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650 F.2d 1004, 1007-08 (9th Cir. 1981).  To obtain a preliminary injunction or temporary 

restraining order in the Ninth Circuit, the moving party must fulfill one of two standards, 

described as the “traditional” or “alternative” standards. Cassim v. Bowen, 824 F2d 791, 795 (9th 

Cir. 1987).  The traditional test requires the movant to establish: (1) a strong probability of success 

on the merits; (2) irreparable injury if the relief is not granted; (3) that the balance of harm favors 

the movant; and, in certain cases, (4) that issuance of the relief is in the public interest. Miller For 

and On Behalf of N.L.R.B. v. California Pacific Medical Center, 19 F.3d 449, 456 (9th Cir. 1994) 

(en banc).  The alternative test requires the movant to establish either (1) a combination of 

probable success on the merits and the possibility of irreparable harm, or (2) that serious questions 

are raised to these issues and the balance of hardship tips in the favor of the moving party. 

Oakland Tribune, Inc. v. Chronicle Publishing Co., 762 F.2d 1374, 1376 (9th Cir. 1985).  These 

two formulations of the alternative test represent two points on a sliding scale in which the 

required degree of irreparable harm increases as the probability of success decreases. Id.  

Additionally, in cases where the public interest is involved, the court must also examine whether 

the public interest favors the plaintiff. Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982); 

Fund for Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992).   

Where an injunction of governmental action taken in the public interest is sought, the 

moving party may not rely on the less rigorous "serious questions" alternative of the second prong, 

but instead must demonstrate a likelihood of success on the merits. NAACP, Inc. v. Town of East 

Haven, 70 F.3d 219, 223 (2d Cir. 1995).  This exception reflects the idea that governmental 

policies implemented through legislation or regulations developed through presumptively 

reasoned democratic processes are entitled to a higher degree of deference and should not be 

enjoined lightly. Seabrook v. City of New York, 1999 U.S. Dist. LEXIS 13729 (S.D.N.Y. Sept. 7, 

1999) 

// 

// 

// 

// 
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II.  PLAINTIFFS’ ATTEMPT TO ENJOIN THE CITY FROM IMPLEMENTING AND 

ENFORCING THE ORDINANCE REGULATING THE HIRING OF DAY LABORERS 

WILL LIKELY FAIL ON THE MERITS. 

A.  The Plaintiffs Claim that the Ordinance is an Unconstitutional Prior Restraint on Speech 

will Likely Fail on the Merits. 

The Plaintiffs first argue that the Ordinance imposes an invalid prior restraint on speech 

because it fails to set effective time limits on when a necessary permit must be issued, confers 

unlimited discretion to city officials whether to grant or deny such a permit, and effectively denies 

judicial review.  This argument is without merit, the Plaintiffs mislabel the Ordinance – a valid 

time, place, and manner regulation of speech – as a prior restraint on speech. 

A regulation is not a prior restraint if only a valid time, place, and manner restriction on the 

exercise of protected speech. State v. Coe, 101 Wash. 2d 364 (1984).  And the mere requirement 

of obtaining a license does not operate as a prior restraint on expression. IDK, Inc. v. County of 

Clark, 836 F.2d 1185, 1196 (9th Cir. 1988).  The key to distinguishing the regulations involved in 

cases that the Plaintiffs cite, such as FW/PBS and Forsyth County from Ward v. Rock Against 

Racism, 491 U.S. 781 (1989), Heffron v. International Soc’y for Krishna Consciousness, Inc., 452 

U.S. 640 (1981), Cox v. New Hampshire, 312 U.S. 569 (1941), which the Court has upheld as 

valid time, place, and manner restrictions, is that none of the latter cases authorized officials to 

exercise any discretion to deny permission to use a public forum.  Thus, when the granting of a 

license in advance of speech involves a purely ministerial action, the procedural safeguards that 

the Plaintiffs argue for do not apply. see Heffron, 452 U.S. at 644.  

Section 5.90.040(E) of the Ordinance requires that within two business days of receiving a 

complete registration the responsible department shall issue a registration certificate.  The granting 

of the permit is a purely ministerial action and does not grant the responsible department any 

discretion to deny a permit.  Furthermore, contrary to the Plaintiffs’ argument the provision under 

Section 5.90.040(A) of the Ordinance, “[a]n application shall include … (4) Such other 

information, if any, as deemed relevant by the responsible department.” does not grant the 

responsible department any discretion in determining whether an application is complete.  Instead, 
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the provision merely enables the responsible department to enact regulations requiring other 

information from applicants that is deemed to be relevant to the permit. 

Therefore, the Plaintiffs’ conclusion that the Ordinance neither sets effective time limits 

nor circumscribes official discretion to grant or deny a permit are incorrect.  The Ordinance grants 

no discretion to the responsible department in granting the permit or determining whether an 

application is complete; thus sets effective time limits because the Ordinance requires that within 

two business days of receiving a complete registration the responsible department shall issue a 

registration certificate.  Therefore, because purely ministerial, as the Court in Heffron held, the 

essential procedural safeguards do not apply when an ordinance is a valid time, place, and manner 

regulation of speech. 452 U.S. 640 (1981). 

B.  The Plaintiffs’ Claim that the Ordinance is an Invalid Restriction on Commercial Speech 

will Likely Fail on the Merits. 

The Plaintiffs argue that if the City has a substantial interest in protecting day laborers, the 

Ordinance does not directly and materially advance that interest.  They base their argument on the 

City Council’s findings that language barriers can lead to disputes regarding actual employment 

terms, and that the Ordinance does not require either the registration certificate or the term sheet 

be printed or translated into any language other than English.  The Plaintiffs’ representation of the 

Ordinance is incomplete and misleading.  

In Section 1.A. of the Ordinance the City Council in enacting the Ordinance found that:  

“the City of Vista has an interest in promoting the overall public health, safety, and 

welfare within its community. These interests are advanced when:  (1) workers are fairly 

treated; (2) employers are informed of their legal obligations; (3) records and arrangements 

are created that minimize disputes between employers and employees or that allow for 

disputes to be resolved in a speedy and objective manner; (4) injured persons are able to 

obtain medical coverage through existing insurance; (5) transportation arrangements are 

established for persons hired within the city; (6) employers obtain Vista business licenses 

and pay business license taxes as required by the Vista Municipal Code; and (7) employers 

comply with applicable state and federal laws.” 

 

These interests are directly and materially advanced by the Ordinance, as explained in Section 1.I. 

which state that: 

 “the ordinance seeks to avoid, minimize, or reduce the[se] adverse conditions … in 

the following ways:  (1) written term sheets help assure that the parties have reached a 
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“meeting of the minds” which will reduce the frequency of disagreements; (2) written term 

sheets will provide an objective reference that identifies employment terms and can be 

used to resolve employment disputes; (3) providing day laborers with contact information 

for an employer will permit day laborers to initiate communications with employers in the 

event of an injury, upon the occurrence of a disagreement, or if other circumstances 

require; (4) providing information to employers regarding legal requirements will promote 

legal compliance by informing employers of legally mandated actions; (5) injured 

employees will have an increased ability to contact employers, obtain medical treatment, 

and utilize existing insurance policies; (6) arrangements regarding employee transportation 

will be addressed thereby minimizing the hardship a day laborer experiences by being 

unexpectedly left at a worksite; and (7) the combination of the preceding factors will create 

employer accountability.”  

   

What the Plaintiffs cite to in Section 1.H. of the Ordinance is a conclusion found in a study 

published in September 2002, by the United States, General Accounting Office entitled WORKER 

PROTECTION--Labor’s Efforts to Enforce Protections for Day Laborers Could Benefit from 

Better Data and Guidance.  Presented in its complete form reads as follows: 

“The unique attributes of day labor employment contribute to the problems 

identified above.  Unlike most employees who are hired by visiting a location owned or 

rented by an employer, day laborers are typically hired from a sidewalk or parking lot.  

These laborers may not know how to contact an employer if a dispute arises regarding the 

payment of wages, an injury, or other matters.  In fact, there is no guarantee that a day 

laborer will even know the legal name, address, or the phone number of their employer.  

Indeed, they may not even know the address or location of their worksite.  Additionally, 

the hurried manner in which day laborers are employed, language barriers, and other 

conditions can lead to disputes regarding the actual employment terms.  Employers who 

engage in irregular or short-term employment may also be less familiar with federal, state, 

or local laws that may be known to larger employers with fixed business locations. Day 

Laborers, page 21.” 
  

While the overall opinion and conclusion of the study was adopted in the City Council’s 

findings, the Plaintiffs take the issue of language barriers out of context and misrepresents it as the 

crux of the problem to be addressed by the Ordinance.  Thus hastily and erroneously concluding 

that the Ordinance cannot directly and materially advance the City’s substantial interest, because it 

failed to address the very language barriers on which it relied to justify enacting the Ordinance.  In 

the Plaintiffs hope to convince us of their argument they would prefer us to not look at the 

remaining findings the City Council made in Sections 1.B. - G. of the Ordinance.  
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The Plaintiffs’ argument that the Ordinance fails to directly and materially advance the 

City’s interest will likely fail on the merits; therefore, their application for a temporary restraining 

order should be denied. 

C.  Under the Law of Severability the City’s Enforcement of the Ordinance Cannot be 

Enjoined. 

The Plaintiffs seek at trial a declaration that the entire Ordinance is unconstitutional and an 

injunction to restrain the City from implementing and enforcing the Ordinance, claiming that 

Sections 5.90.040(A)(4) and 5.90.090 are unconstitutional prior restraints on protected speech. 

When an invalid provision of an ordinance is severable from remainder of ordinance and plaintiffs 

are unlikely to prevail on their claim that the entire ordinance is unenforceable then plaintiffs’ 

application for a temporary restraining order should be denied. MDK, Inc. v Village of Grafton., 

277 F Supp 2d 943 (2003, ED Wis).  Whether one portion of an ordinance is severable from 

another is a question of state law. Leavitt v. Jane L., 518 U.S. 137, 139 (1996); City of Auburn v. 

Qwest Corp., 260 F.3d 1160, 1180 (9th Cir. 2001).  

The California Supreme Court has held that there are three criteria for severability under 

California law: the provision must be grammatically, functionally, and volitionally separable. 

Valley Outdoor, Inc. v. County of Riverside., 65 Fed. Appx. 191 (9th Cir. 2003).  Although not 

conclusive, a severability clause calls for sustaining the valid part of the enactment, especially 

when the invalid part is mechanically severable, that is, where the valid and invalid parts can be 

separated by paragraph, sentence, clause, phrase, or even single words. Santa Barbara Sch. Dist. v. 

Superior Court., (1975) 13 Cal.3d 315, 331.  The final determination depends on whether the 

remainder is complete in itself and would have been adopted by the legislative body had the latter 

foreseen the partial invalidity of the statute or constitutes a completely operative expression of the 

legislative intent and is not so connected with the rest of the statute as to be inseparable. 

Metromedia, Inc. v. City of San Diego., (1982) 32 Cal.3d 180, 190. 

The Ordinance contains a severability clause in Section 3, which reads; 

“If any word, sentence, paragraph, or other portion of this ordinance is deemed to 

be invalid or unenforceable for any reason by a court of competent jurisdiction, the City 

Council declares its intent that all remaining words, sentences, paragraphs or portions of 

the ordinance not held to be invalid or unenforceable shall remain in full force and effect, 
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and shall be so construed, as if the original ordinance did not contain the invalid or 

unenforceable language.” 

  

Sections 5.90.040(A)(4) and 5.90.090 are severable from the Ordinance.  Both sections can 

be functionally, mechanically, and grammatically removed as a whole without affecting the 

wording or functionality of any other provision.  And aside from the fact that the City Council’s 

intent expressed in the severability clause that the Ordinance is volitionally separable, such that if 

Sections 5.90.040(A)(4) and 5.90.090 are both removed, the Ordinance will continue to function 

in the same manner and effect as intended in its enactment. 

Therefore, because the challenged provisions of the Ordinance are severable, then the 

Plaintiffs’ application for a temporary restraining order should be denied because they will likely 

fail on the merits to enjoin the enforcement of the entire Ordinance. 

  

CONCLUSION: 

For the foregoing reasons, Defendant CITY OF VISTA respectfully requests that the Court 

deny the Plaintiffs’ application for a temporary restraining order against enforcement of the 

Ordinance pending further hearing. 

 

DATED: __________________    Respectfully submitted, 

             _____________________________  

             Frank Rappa 

             FOR THE DEFENDANT 

             CITY OF VISTA 
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*The reason I included my ‘Answer’ as past of my legal writing 
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ATTORNEYS FOR DEFENDANT CITY OF VISTA 

  

 

UNITED STATES DISTRICT COURT 

 

SOUTHERN DISTRICT OF CALIFORNIA 

 

  
VIRGINIA CALDERON, et al.,  ) No. 06-CV-1443L (LSPx) 

       ) Judge: Lorenz (Dept. 9) 

    Plaintiffs, ) 

 v.     ) ANSWER OF DEFENDANT 

      ) CITY OF VISTA 

CITY OF VISTA,     ) 

      ) 

    Defendants, ) 

____________________________________)  
 

 

 

COMES NOW, Defendant CITY OF VISTA (“Defendant”), who files this answer in 

response to Plaintiffs’ Complaint for declaratory and injunctive relief, as follows: 

 

CORRESPONDING RESPONSES 

1.  Defendant admits the allegations in paragraph 1 of the Complaint. 

2. Defendant admits the allegations in paragraph 2 of the Complaint. 

3. Defendant lacks sufficient information and belief upon which to admit or deny the 

allegations of paragraph 3 of the Complaint and, on that basis, generally and specifically denies 

each and every allegation therein. 
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4.  Defendant lacks sufficient information and belief upon which to admit or deny the 

allegations of paragraph 4 of the Complaint and, on that basis, generally and specifically denies 

each and every allegation therein. 

5. Defendant admits that the City of Vista (“Vista”) is an incorporated municipality organized 

and existing under the laws of the State of California.  Except as admitted herein, Defendant lacks 

sufficient information and belief upon which to admit or deny the allegations of paragraph 5 of the 

Complaint and, on that basis, generally and specifically denies each and every allegation therein. 

6.  Defendant lacks sufficient information and belief upon which to admit or deny the 

allegations of paragraph 6 of the Complaint and, on that basis, generally and specifically denies 

each and every allegation therein. 

7.  Defendant lacks sufficient information and belief upon which to admit or deny the 

allegations of paragraph 7 of the Complaint and, on that basis, generally and specifically denies 

each and every allegation therein. 

8. Defendant admits the allegations in paragraph 8 of the Complaint. 

9. Defendant admits the allegations in paragraph 9 of the Complaint. 

10. Defendant admits the allegations in paragraph 10 of the Complaint. 

11. Defendant admits the allegations in paragraph 11 of the Complaint. 

12. Defendant denies, generally and specifically, each and every allegation contained in 

paragraph 12 of the Complaint.  

13. Defendant admits the allegations in paragraph 13 of the Complaint. 

14. Defendant admits the allegations in paragraph 14 of the Complaint. 

15. Defendant admits the allegations in paragraph 15 of the Complaint. 

16 Defendant admits the allegations in paragraph 16 of the Complaint. 

17. Defendant admits the allegations in paragraph 17 of the Complaint. 

18. Defendant denies, generally and specifically, each and every allegation contained in 

paragraph 18 of the Complaint.  
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19. Defendant hereby incorporates by reference paragraphs 1 through 18, inclusive, of this 

Answer, and each and every admission and denial contained therein as though fully set forth 

herein. 

20. Defendant denies, generally and specifically, each and every allegation contained in 

paragraph 20 of the Complaint. 

21. Defendant denies, generally and specifically, each and every allegation contained in 

paragraph 21 of the Complaint. 

22. Defendant hereby incorporates by reference paragraphs 1 through 21, inclusive, of this 

Answer, and each and every admission and denial contained therein as though fully set forth 

herein. 

23. Defendant denies, generally and specifically, each and every allegation contained in 

paragraph 23 of the Complaint. 

24. Defendant lacks sufficient information and belief upon which to admit or deny the 

allegations of paragraph 24 of the Complaint and, on that basis, generally and specifically denies 

each and every allegation therein. 

25. Defendant denies, generally and specifically, each and every other allegation contained in 

paragraph 25 of the Complaint.  

26. Defendant denies, generally and specifically, each and every other allegation contained in 

paragraph 26 of the Complaint. 

27. Defendant denies, generally and specifically, each and every other allegation contained in 

paragraph 27 of the Complaint. 

28. Defendant denies, generally and specifically, each and every other allegation contained in 

paragraph 28 of the Complaint. 

// 

// 

// 

// 

// 



 

06-CV-1443L (LSPx) Calderon v. Vista 18 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

SEPARATE AND AFFIRMATIVE DEFENSES 

As separate and affirmative defenses to the Complaint, and separately as to each cause of 

action therein, Defendant alleges the following: 

FIRST SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that this Court is without subject matter jurisdiction to hear any of the 

Plaintiffs’ claims because they failed to give notice to the City of Vista of their claims, as required 

by Sections 911.4, 915, and 945.6 of the California Government Code and Chapter 1.28 of the 

Vista Municipal Code, which ARE condition precedents to obtaining the right to bring this action.   

SECOND SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that this Court is without subject matter jurisdiction to hear any of the 

Plaintiffs’ claims because they failed to plead in their Complaint that they have given notice to the 

City of Vista of their claims as required by Sections 911.4, 915, and 945.6 of the California 

Government Code.   

THIRD SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges each and every asserted claim in the Complaint fails to state facts 

sufficient to constitute a cause of action. 

FOURTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiffs lack standing to challenge the constitutionality of 

Chapter 5.90 of the Vista Municipal Code (“Ordinance”) because it will constitutionally apply to 

the Plaintiffs. 

FIFTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiffs who, without first seeking and being denied a permit 

under the Ordinance, seek to invalidate the entire Ordinance as unconstitutional on its face, are 

without standing to seek the invalidation of any particular provisions therein.  

SIXTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiff Virginia Calderon lacks standing to challenge the 

constitutionality of the Ordinance, because it will be constitutional as applied to her. 
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SEVENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiff Virginia Calderon lacks standing to assert the 

Ordinance is unconstitutionality overbroad such as to create a chilling effect on her freedom of 

speech, because it is constitutional on its face. 

EIGHTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiff Virginia Calderon lacks standing to assert the 

Ordinance is unconstitutionality overbroad such as to create a chilling effect on the freedom of 

speech of persons not before the Court, because she did not plead such effect on such other person. 

NINTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiff Virginia Calderon lacks standing to assert that the 

Ordinance unconstitutionally grants unbridled discretion in City of Vista officials to deem a permit 

application complete or incomplete, because she has not applied for and been denied such permit. 

TENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiff Virginia Calderon lacks standing to assert that the 

Ordinance on its face unconstitutionally grants unbridled discretion in Vista officials to deem a 

permit application complete or incomplete, because she has no reason to believe, nor plead such 

facts that would give reason to believe, that she would be denied such permit. 

ELEVENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiff Virginia Calderon lacks standing to assert that the 

Ordinance on its face unconstitutionally grants unbridled discretion in Vista officials to deem a 

permit application complete or incomplete, because the terms in the Ordinance does not permit 

discrimination based on the content of speech among the members of the class of “employers” as 

defined in the Ordinance. 

TWELFTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that a City is not a “person” for purposes of a 42 U.S.C. §1983 action. 

THIRTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiffs’ attorney fees are not recoverable against a 

governmental entity. 
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FOURTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiffs’ Complaint is unripe. 

FIFTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that it has a compelling and substantial government interest in enacting 

the Ordinance. 

SIXTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the regulations contained in the Ordinance, are appropriate time, 

place and manner restrictions on the exercise of First Amendment right by Plaintiffs as well as 

other members of the public. 

SEVENTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the regulations co contained in the Ordinance, will apply to all 

members of the public, including Plaintiffs, on an equal basis, without regard to the content or to 

the speaker of the speech. 

EIGHTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Plaintiffs Asuncion Hernandez and Raymundo Serrano lack 

standing as to their claims asserted and relief sought in that there is no actual or imminent injury 

because the Ordinance neither applies to nor will be enforced against them.  

NINETEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs Asuncion Hernandez and Raymundo Serrano lack 

standing to challenge the constitutionality of the Ordinance as unlawfully discriminatory under the 

equal protection clause because its does not apply to them as to enforcement nor can they be in 

violation of the Ordinance and be penalized civilly or criminally. 

TWENTIETH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that in determining the validity of an Ordinance:  its validity is measured 

by its express purpose or application; the legislative intent contained in an Ordinance must be 

ascertained primarily from the face of the Ordinance itself and cannot be shown by extrinsic 

evidence; and the purpose or intent in minds of those who compose the legislative body are not 

considered.  
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TWENTY-FIRST SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs Asuncion Hernandez and Raymundo Serrano request for 

injunctive relief should be denied because in their complaint they have failed to show requisite 

interest to maintain a bill in equity to have the whole Ordinance declared void. 

TWENTY-SECOND SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the question whether or not the Ordinance is unreasonable is 

question of law for the Court to determine, and not a question of fact for the jury, thus the 

Plaintiffs do not have a right to a jury. 

TWENTY-THIRD SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the declaratory and injunctive relief requested by the Plaintiffs are 

equitable in nature, thus the Plaintiffs have no right to a jury trial. 

TWENTY- FOURTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that irregardless of the fact that the Ordinance does not explicitly require 

termsheets to be translated into any non-English language spoken by a substantial number of the 

day laborers, the Dymally-Alatorre Bilingual Services Act of the California Government Code, in 

particular Sections 7295 and 7295.2, explicitly imposes such duty on all local agencies. 

TWENTY- FIFTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the Ordinance regulates conduct not associated with the 

communication of ideas and thus the first amendment protections do not extend to such conduct. 

TWENTY-SIXTY SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that since the Ordinance is not unreasonable on its face and the Plaintiffs 

did not plead facts to sufficient to state a cause of action that the Ordinance is unreasonable; the 

presumption that Ordinances are reasonable is conclusive. 

TWENTY-SEVENTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the reasonableness of the Ordinance is apparent on its face, and the 

Plaintiffs do not state facts sufficient to show that the Ordinance is unreasonable, discriminatory, 

oppressiveness, unequal, or unfair as applied to the Plaintiffs.  
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TWENTY- EIGHT SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the reasonableness of the Ordinance is not a question for the Court 

because the Ordinance was enacted pursuant to express and specific California statutory authority, 

and its terms and provisions are expressly and specifically authorized by California statutory 

authority. 

TWENTY-NINTH SEPARATE AND AFFIRMATIVE DEFENSE 

Defendant alleges that the constitutionally of the Ordinance must be sustained because the 

Ordinance was enacted pursuant to express and specific California statutory authority, and its 

terms and provisions are expressly and specifically authorized by California statutory authority 

and are not inconsistent with the Constitution the United States. 

 

REQUEST FOR RELIEF 

WHEREFORE, Defendant prays as follows: 

1. Plaintiffs take nothing by way of their Complaint; 

2.  Defendant be awarded reasonable attorney fees and costs in connection with the litigation; 

3.  The Court issue an order declaring that Chapter 5.90 of the Vista Municipal Code, does not 

violate the First Amendment to the United States Constitution, and the application of the 

regulations found in Chapter 5.90 of the Vista Municipal Code, by Defendant, will be in a non-

discriminatory manner, in compliance with the Fourteenth Amendment of the United States 

Constitution; 

4.  For a declaration and order upholding the constitutionality of Chapter 5.90 of the Vista 

Municipal Code; and 

5.  For such order and further relief as the Court deems just and proper. 

 

DATED: __________________    Respectfully submitted, 

 

             _____________________________  

             Frank Rappa 

             FOR THE DEFENDANT 

             CITY OF VISTA 
 


